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In writing

COSTS ENDORSEMENT

[1] On September 20, 2018 I heard a motion brought by Oxford Properties Group Inc.
(“Oxford™) for an order appointing John A. Keefe as arbitrator to determine the current value of
property in Newmarket (“Newmarket Property™).
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[2] Sears Canada and the Monitor opposed Oxford’s motion. They brought a cross-motion,
seeking the appointment of the Honourable James Farley as arbitrator to have the current value
of the Newmarket Property determined concurrently with other claims advanced by Oxford in
these CCAA proceedings. Mr. Farley has been appointed by me as the Claims Officer in these
proceedings.

[3] In reasons I released on October 4, 2018 I dismissed Oxford’s motion. I granted Sears
Canada’s and the Monitor’s cross-motion and appointed Mr. Farley as the arbitrator to determine
all of the disputes.

[4] Sears Canada and the Monitor seek their costs of the motion in the amount of $24,178.29
for Sears Canada and $15,146.37 for the Monitor.

5] Cost orders are often not made in CCAA proceedings. I agree with Oxford’s submission
that there is no good reason to depart from this usual practice for this motion.

[6] Oxford’s position was not unreasonable. The Option Agreement clearly provided for the
appoiniment of an arbitrator by the court if the parties to the agreement could not agree on an
arbitrator within 15 days. Oxford was exercising its rights under the Option Agreement in
bringing this motion. Further, Oxford’s proposed arbitrator was an appropriate choice. I
dismissed Oxford’s motion because I concluded its proposed approach was not the most efficient
and cost-effective way to determine the disputes between the parties, not because Mr. Keefe was
not an appropriate choice.

171 Oxford was also partially successful on the motion because I ordered Mr. Farley to
determine the current value of the Newmarket property in accordance with the terms of the
Option Agreement.

[8] Oxford submits that the Monitor’s costs are duplicative of Sears Canada’s costs. Sears
Canada’s position was fully argued by its counsel. I agree that it was not necessary for the
Monitor to argue the same issues. This is particularly the case because I had the Monitor’s
recommendations on this issue in its Twenty-Third Report.

[9] For these reasons I have concluded that this is an appropriate case to make no order as to
costs.
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